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EXAMINER'S ANSWER 



This is in response to the appeal brief filed December 18, 2006 appealing from the Office action 
mailed November 16, 2005. 
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(1) Real Party in Interest 

A statement identifying by name the. real party in interest is contained in the brief 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial proceedings 
which will directly affect or be directly affected by or have a bearing on the Board's decision in 
the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection contained in 
the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
substantially correct regarding claims 1 and 13. However, appellant incorrectly asserts that 
claim 16 stands rejected under 35 USC 102. Claim 16 is rejected under 35 USC 103 as being 
unpatentable over Burger in view of Dow et al. (see page 4 of the final rejection, mailed 
11/16/2005). 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 
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(8) Evidence Relied Upon 



4,150,522 



BURGER 



4-1979 



5,915,595 



DOW et al. 



6-1999 



6,439,430 



GILROY et al. 



8-2002 



(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claims 13-15 and 17 stand rejected under 35 U.S.C. 102(b) as being anticipated by 
Burger (US Patent Number 4, 1 50,522). 

Burger discloses pressurizable aerosol can with a body (4), a cap (12), a nozzle (14), and 
a rolled seam including the distal portions of the body and cap (see Fig. 2). An annular throat 
(24) is formed between the body and cap and the seam portions that hold a thickened, bulbous 
end portion (18) of the inner container (6). If rolled is meant to be a structural limitation (i.e. the 
shape of the seam is rolled), Burger meets the limitation because of the curved, rolled portion of 
the seam. Alternatively, if rolled is meant to be a product-by-process limitation regarding the 
manner in which the metal is deformed, then the patentability of a product does not depend on its 
method of production. If the product in the product-by-process claim is the same as or obvious 
from a product in the prior art, the claim is unpatentable even though the prior product was made 
by a different process (see MPEP 2113). 
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Claims 1-7, 10-12, 16, and 18-20 stand rejected under 35 U.S.C. 103(a) as being 
unpatentable over Burger in view of Dow et al. (US Patent Number 5,915,595). 

Burger discloses a pressurizable aerosol can with a body (4), a cap (12), a nozzle (14), 
and a rolled seam including the distal portions of the body and cap (see Fig. 2). An annular 
throat (24) is formed between the body and cap and the seam portions that hold a thickened, 
bulbous end portion (18) of the inner container (6). Burger fails to disclose double seams. Dow 
et al. disclose double seams in a similar aerosol container (compare Doe et al., Fig. 3, ref. no. 28 
to appellant's Fig. 2 A, ref. no. 34). It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to have used double seams with the container of 
Burger in order to more securely hold the elements together as taught by Dow et al. Since 
Burger discloses the thickened, bulbous end portion to be in the gap between the cap and body 
and not in the area in which the cap and body engage each other, the resulting structure of Burger 
as modified by Dow et al. will similarly have the thickened, bulbous end portion to be in the gap 
between the cap and body and not in the area in which the cap and body engage each other at the 
double rolled seam. 

Burger fails to disclose the rolled seam connecting the bottom portion to the can. Dow et 
al. disclose connecting the bottom of the can to the can structure. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to have made the bottom 
separate from but then attached to the can by a rolled seam in order to allow access to the interior 
of the can prior to connection, but then securely engage the bottom of the can to the sidewalls as 
taught by Dow et al. 
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Claim 21 stand rejected under 35 U.S.C. 103(a) as being unpatentable over Burger in 
view of Dow as applied to claim 1 and further in view of Gilroy, Sr. et al. (US Patent Number 
6,439,430). 

The modified Burger is silent as to the material selection of nylon. Gilroy discloses the 
use of nylon as the material for the bag in a similar aerosol container. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to have used 
nylon for the material of the inner bag because nylon is resilient, durable, and readily expandable 
as taught by Gilroy (see column 4, lines 49-53). 

(10) Response to Argument 

Regarding claim 1 

Appellant ignores the fact claim 1 is rejected under 35 USC 103 as being obvious Burger 
in view of Dow et al. The last line of the first paragraph is the only mention of Dow et al. and 
appellant merely argues that neither Burger nor Dow et al. anticipate claim 1. The examiner 
agrees that claim 1 is not anticipated by either reference. If this had been the case, claim 1 would 
have been rejected under 35 USC 102. 

The rejection has Burger, which discloses the thickened, bulbous end portion to be in the 
gap between the cap and body and not in the area in which the cap and body engage each other 
modified by the teachings of Dow et al., which disclose the cap and seam details (opposing 
sidewalls, arcuate portion therebetween, etc.). Appellant ignores the rejection of record and 
presents a piecemeal analysis of how the Burger reference does not anticipate claim 1 . This is 
not found persuasive. 
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Regarding claim 13 

Appellant argues that claim 13 is patentable for the same reasons as claim 1 . This 
ignores that the fact that the scope of the claims are very different. For example, the detailed 
structure of the shapes of the walls of the cap and body are lacking in claim 13. Also, appellant 
does not seem to realize that the broader claim 13 stands anticipated by Burger (rather than being 
obvious over Burger in view of Dow et al.). Burger anticipates claim 13 because the thickened 
portion of the inner container is in the throat (i.e. the gap between the cap and the body) in the 
same manner as appellant's thickened portion is in the throat of the device. The seam is the 
distal portion of the cap and body that engage each other and the thickened portion (18) of the 
inner container does not extend to the seam (see the gap shown in Burger, Fig. 2). 

Regarding "rolled", Appellant argues that Burger does not disclose a rolled seam because 
the word crimped is used in the specification. The examiner disagrees. If "rolled" is meant to 
refer the shape of the seam, Burger discloses a rolled shape. The seam (i.e. the distal ends of the 
cap and body) is rolled. Alternatively, if "rolled" is read as a product-by-process recitation about 
the metal deformation technique used to make the device, rolled and crimped are essentially 
interchangeable terms and the patentability of a product does not depend on its method of 
production. If the product in the product-by-process claim is the same as or obvious from a 
product in the prior art, the claim is unpatentable even though the prior product was made by a 
different process (see MPEP 2113). Claim 13 is properly rejected under either interpretation of 
"rolled" and the rejection should be sustained. 
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Regarding claim 16 

Appellant correctly cites Burger's concern not to have the thickened portion of the inner 
container extend into the seam because it may tear. Then appellant speculates that one of 
ordinary skill in the art would, for some unknown reason, place the thickened portion of the inner 
container into the double rolled seam section when modified by Dow et al. and that it would tear. 
This speculation belies common sense. Absent any persuasive evidence that one would want to 
tear the inner container, the rejection should be sustained. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the Related 
Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
Respectfully submitted, 

Conferees: 
Kevin Shaver 

Jason Boeckmann. 




